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OPINION
BACKGROUND

At the beginning of the sentencing hearing, Defendant stipulated that he was a Range 11
multiple offender based on his prior criminal record. Defendant also stipulated that enhancement
factor (1) was applicable to his sentence because he had a previous history of criminal convictions
in addition to those necessary to establish the appropriate range and enhancement factor (8) was
applicable because he had aprevious history of unwillingness to comply with the conditions of a
sentence involving releaseinto the community. In addition, the trial court found that mitigating
factor (1) was applicable because Defendant’s criminal conduct did not cause or threaten serious
bodily injury.



Defendant testified during the sentencing hearing that if the trial court imposed probation,
he would abide by the probation requirements. Defendart testified on cross-examination that in
addition to the conviction in this case, he had previously been convicted of violating a Habitual
Motor Vehicle Offender order. Defendant admitted that he had driven a vehicle in violation of a
Habitual Motor V ehicle Offender order morethan just thetwo occasionsfor which hewasconvicted.

At the conclusion of the sentencing hearing, the trial court found that Defendant had been
in continuous trouble with the law since he wasayoung man. The court also found that Defendant
had previously received probation in another case and that probation had been revoked. The court
thenimposed a sentence of two years and three months and the court denied Defendant’ srequest for
alternative sentencing.

ANALYSIS

Defendant contends that the trial court erred when it failed to impose probation or a
Community Corrections sentence in this case. Defendant has not challenged the length of his
sentence.

A.

When an accused challengesthe length, range, or manner of service of asentence, this Court
has a duty to conduct ade novo review of the sentence with a presumption that the determinations
made by thetrial court are correct. Tenn. Code Ann. § 40-35-401(d) (1997). This presumptionis
"conditioned upon the affirmative showing intherecord that thetrial court considered the sentencing
principles and all relevant facts and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991).

In conducting a de novo review of a sentence, this court must consider: (1) the evidence, if
any, received at the trial and sentencing hearing; (2) the presentence report; (3) the principles of
sentencing and arguments as to sentencing alternatives; (4) the nature and characteristics of the
criminal conduct involved; (5) any statutory mitigating or enhancement factors; (6) any statement
made by the defendant regarding sentencing; and (7) the potential or lack of potential for
rehabilitation or treatment. Tenn. Code Ann. 88 40-35-102, -103, -210 (1997 & Supp. 1999).

Initially, we note that under Tennessee law, especialy mitigated or standard offenders
convicted of aclass C, D, or Efelony and who do not possess a criminal history evincing a clear
disregard for the laws and morals of society and a failure of past efforts at rehabilitation are
presumed to be favorable candidates for alternative sentencing options, absent evidence to the
contrary. Tenn. Code Ann. § 40-35-102(5), (6) (1997). Because Defendant was sentenced as a
Rangell multipleoffender, heisnot presumed tobe afavorable candidatefor aternative sentencing.

We also note that because Defendant’s sentence is @ght years or less and none of the

statutory exceptions apply, Defendant was €ligible for probation. See Tenn. Code Ann. §
40-35-303(a) (1997). Further, as an offender convicted of a nonviolent felony offense, Defendant
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was eligiblefor the Community Corrections Program. See Tenn. Code Ann. 8§ 40-36-106(a) (Supp.
1999). However, even though Defendant was eligible for probetion, he was * not automatically
entitled to probation as a matter of law.” Tenn. Code Ann. § 40-35-303(b) (1997) (Sentencing
Commission Comments). Similarly, thefact that Defendant satisfied the minimum requirements of
the Community Corrections Act does not mean that he is entitled to be sentenced under the Act as
amatter of law or right. Statev. Ball, 973 SW.2d 288, 294 (Tenn. Crim. App. 1998).

When determining suitability for alternative sentencing, the sentencing court considers the
following factors: (1) whether confinement isnecessary to protect soci ety by restraining adefendant
who has a long history of criminal conduct; (2) whether confinemert is necessary to avoid
depreciating the seriousness of the offense; (3) whether confinementisparticularly suited to provide
an effective deterrent to others likely to commit similar offenses; (4) whether measures less
restrictive than confinement have frequently or recently been applied unsuccessfully to the
defendant; and (5) whether the defendant has poor potential for rehabilitation. See Tenn. Code Ann.
§ 40-35-103(1) (1997); State v. Housewright, 982 S.W.2d 354, 356-57 (Tenn. Crim. App. 1997).

B.

Defendant contendsthat thetrial court erroneously failed toapply two mitigatingfactors: (3)
substantial groundsexist tending to excuseor justify hiscriminal conduct, thoughfailing to establish
adefense; and (11) the offensewas committed under such unusual circumstancesthat it isunlikely
that asustained intent to viol ate the law motivated the criminal conduct. See Tenn. Code Ann. § 40-
35-113(3), (11) (1997). Defendant contends that applicability of these two mitigating factors
demonstrates that he deserved alternative sentencing.

We do not agree that Defendant’ s clam in the presentence report that heneeded to drive his
vehicleto get to work so that he woud not be fired is sufficient to estallish “ substantial grounds’
tending to excuseor justify hiscriminal conduct and thus, we conclude that mitigating factor (3) was
not applicable. We also conclude that mitigating factor (11) was not applicable. Defendant
expressly admitted during the sentencing hearing that he had driven a vehicle in violation of a
Habitual Motor V ehicle Offender order morethan just thetwo occasionsfor which hewasconvicted.
Defendant obviously had no respect for the law prohibiting him from driving. Regardless, even
assuming arguendo that thetrial court erred when it failed to goply these factors, the trial court’s
denial of probation was justified based on Defendant’s poor potential for rehabilitation.

The presentence report in this case indicates that besides the fact that he has been declared
aHabitual Motor Vehicle Offender, Defendant’ sprior criminal recordconsistsof oneconvictionfor
aggravated assault, one conviction for simpleassault, one conviction for harassment, one conviction
for possession of a weapon with intent to go armed, one conviction for reckless driving, two
convictions for DUI, and four convictions for driving on a revoked license (it al'so appears that
Defendant was convicted of several other offenses, but because the presentencereportisnot entirely
clear asto the convictionsfor those particul ar offenses, we have given Defendant the benefit of the
doubt and we do not consider them). Therecord aso indicatesthat Defendant was previously placed
on probation and his probati on was revoked because he committed new offensesand hemade afd se
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statement on hismonthly report. Defendant’ slengthy criminal record demonstratesaclear disregard
for the laws of society and theprevious revocation of hissuspended sentence demonstratesafailure
of past effortsat rehabilitation. Clearly, Defendant hasan extremely poor potential for rehabilitation
and soci ety needs protection from this Defendant who hasalong history of crimind conduct. Under
these circumstances, we conclude that the trial court did not abuse its discretion when it denied
alternative sentencing in this case. Defendant is not entitled to relief on thisissue.

Accordingly, the judgment of the trial court is AFFIRMED.



